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RESPONSIBILITY OF DIRECTORS FOR 
AMOUNT OF JUDGMENT AGAINST COR- 
PORATION IN LIBEL SUIT. 











The case of Hill, et al. v. Murphy, et al., 
o8 N. E. 781, decided by Supreme Judicial 
Court of Massachusetts, is along the line 
of removing the corporate screen as a de- 
fense against personal responsibility, or 
rather, we might say, along the line of pre- 
venting abuse of corporate authority with- 
out incurring personal liability in a civil 
action. This character of decision cor- 
rellates with the growing reaction in senti- 
ment that criminality should be fastened 
on individuals, as morality requires, rather 
than on the owners of the machinery the 
criminals employ. 

The case referred to was decided upon 
a demurrer and therefore facts averred in 
pleadings are taken as true. 

Certain stockholders of a corporation on 
their own behalf and on behalf of other 
stockholders sued its directors. It was al- 
leged that the latter published as directors 
and in the name of the corporation a false 
and malicious libel of another in connection 
with his acts as treasurer and director of 
the company, and that he had brought an 
action therefor against the corporation and 
recovered judgment for a_ substantial 
amount, which, with expenses incurred in 
defending the action, was paid out of the 
corporate treasury. It was further alleged 
that this publication was wholly outside the 
legitimate business of the corporation and 
was maliciously circulated by the directors 
to gratify their personal ends, and that de- 
mand had been made upon them to reim- 
burse the corporation. 

The court thought a cause of action in 
favor of the corporation was clearly set 
out, because there was averment of inten- 
tional action ultra vires the corporation, cit- 
ing therefor Richardson y, Clinton, 181 





Mass. 580, 64 N. E. 400; Greenfield Savings 
Bank v. Abercrombie, 211 Mass. 252, 97 N. 
E. 897; Leeds Estate Bldg. & L. Assn. v. 
Shepherd, 36 Ch. D. 787; Williams v. Mc- 
Donald, 42 N. J. Eq. 392, 7 Atl. 866. 

The court also says; “And regardless of 
whether the publishing of the libel was 
within the powers of the corporation, the 
tortious act, alleged to be willfully done 
by the directors to gratify their own per- 
sonal ends, was a breach of the duty they 
owed as quasi-trustees and it has resulted 
in loss to the corporation. Fogg v. Boston 
& Lowell Railroad, 148 Mass. 513, 20 N. E. 
109, 12 Am, St. Rep. 583.” 

There are other reasons adyanced for 
holding the directors to personal liability 
for personal acts of this character, which 
amount to an extension in liability beyond 
their fraudulent misconduct or where they 
derive financial profit which in equity be- 
longs to the corporation. 


The trend is to bring a director to the 
status not only of a trustee for the cor- 
poration, but also of the stockholders as its 
real owners. While many exceptions may 
prove that this goal may not always be 
attained, it is refreshing to note that courts 
are disposed to make these exceptions 
fewer in number and less sweeping in their 
influence. 

The Massachusetts court confines itself 
very strictly to deciding the question at bar, 
without elaboration as to the justice or 
reach of the principle involved. It opens 
up, however, a wide field of speculation re- 
garding the remedies of minority stock- 
holders, where a corporation, whose direc- 
tors are guilty of criminal acts, is in the 
control of those who favor its course. 

It is assumed that the causing of any 
corporation to violate law is ultra vires, 
and that all acts in this direction are will- 
ful acts of its directors. If the corpora- 
tion has visited on it a fine, would these 
minority stockholders, whose dividends 
have been enhanced by profits in criminal- 
ity, be estopped from proceeding as did 
the stockholders in the instant case? We 
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do not think they would, because it is not 
the policy of the law that they should be. 
Of course, they would not be estopped 
where they did not know the dividends 
were tainted with illegal profits, and divi- 
dends to guardians of infants ought not 
to carry any estoppel, even were these 
guardians cognizant of such profits. 


But even knowledge by anyone ought 
not to preclude stockholders who do not 
expressly approve a course of criminal vio- 
lation, as, for example, unlawful rebating 
or other discrimination in interstate com- 
merce. 


These violations are mala prohibita and 
not mala in se, and such indirect approval 
as results from not separating the lawful 
part of a dividend from the unlawful part, 
when the mingling has been so as to make 
the line of demarcation indistinguishable, 
would be to make implied ratification ex- 
tend an undue length. 

Besides, at bottom the action, if it exists, 
is in favor of the corporation, and minority 
stockholders are merely allowed to bring 
it, when the corporation is so adversely 
controlled that it will never bring it. But 
the guilty directors could not plead estop- 
pel against the corporation, because it has 
been but a puppet in their hands, whereby 
a criminal violation has brought a convic- 
tion upon it. 


We confess to being somewhat enamored 
of the course of reasoning we are trying 
to pursue, because we think it accords with 
the thought arising out of the view, that a 
corporation theoretically is, but practically 
is not, susceptible of any punishment either 
morally or legally. 


Nevertheless, law must have a 
sanction, or it is like pouring water through 
a sieve to place it on the statute books. 


While we are endeavoring to apply the 


every 


trustee theory to corporate management, it 
is but aiding”’our effort to apply to its 
officials a concomitant in penal law. 





NOTES OF IMPORTANT DECISIONS. 





EMPLOYERS’ LIABILITY — DISPLACE- 
MENT OF RELIEF FUND ARRANGEMENTS 
BY INTERSTATE CARRIERS.—The theory 
of overruling control in regulation of inter- 
state commerce finds new illustration in the 
case of Philadelphia, B. & W. R. Co. v. Scher- 
hart, 32 Sup. Ct. 589. 

By this decision it was held that, under the 
fifth section of the federal employers’ liabil- 
ity act, the effective operation of a railway re 
lief fund, as a defense to an action for damages, 
was nullified. The argument goes upon the 
plea of might and supposes that there was the 
purpose that the mandate of power is to be ex- 
ecuted, whether it override all the equities of 
particular cases, except as specifically except- 
ed, or not. 

A thin veneer of justification for the abroga- 
tion of such commendable arrangements be- 
tween railroads and their employees—arrange- 
ments which were and are the avant couriers 
of workmen’s compensation laws—lies in the 
fact, that the parties entered into them with 
the knowledge that they could be displaced by 
the exercise of congressional power under 
the interstate commerce clause, as was held 
in Louisville & N. Ry. Co. v. Mottley, 219 U. S. 
467, 34 L. R. A. (N. S.) 671, where a settle 
ment of a damage suit was practically avoid- 
ed, That case in its facts was a sort of “proot 
charge” of the principle, as the setilement 
actually preceded the commerce act of 1887 
and had been lived up to by both sides for 
nearly thirty-five years prior to the commerce 
act of 1906. 

In England an act of parliament is said to 
be omnipotent, but its subjects are not seri- 
ously afraid of contractual rights being ruth 
lessly overridden. But the two decisions we 
have above referred to scarcely indicate that 
an interstate carrier may enjoy the same 
placidity of prospect. It seems not yet to have 
occurred to Congress that there might be 
a wise use in saving clauses for justice, where 
it is exercising its irresistible power to regu- 
late commerce. It seems also true, that the 
Supreme Court is little disposed to work out 
any intendment on the side of any justice 
Congress fails to specify. 

We are inclined to speculate whether the 
American Bar Association could possibly find 
a more profitable subject for consideration 
than the proposed federal workmen’s compen- 
sation law, which, as we understand the mat- 
ter, could be made to supersede the employ- 
ers’ liability act. The absolute dominance of 
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regulation of interstate commerce can com- 
pel acceptance of such a law, while constitu- 
tional objections might require option in ac- 
ceptance or not of a state compensation law. 





VENUE—CONTRACT MADE OVER TELE- 
PHONE EXTENDING ACROSS COUNTY 
LINES.—It was conceded in the case of Plan- 
ters’ Oil Co. v. Whitesboro Cotton Oil Co., 146 
8S. W. 225, decided by Texas Court of Civil Ap- 
peals, that wherever the contract for the sale 
in question was made there suit might be 
brought. “4 , 

Premising that Bonham was in Fannin, and 
Whitesboro in Grayson, county, the court 
said: “There have been a number of con- 
structions of this (Texas) statute; but we are 
unable to find any decision that parallels the 
instant case. Fairly stated, appellant's man- 
ager, in his office in Fannin County agreed 
over the telephone to purchase the product 
of appellee and pay therefor $30 per ton in 
Bonham and appellee’s manager in his office 
in Grayson County agreed also over the tele- 
phone to deliver the product on the cars in 
Whitesboro and collect the price in Bonham 
by bank draft with bill of lading attached; 
appellant to pay the freight from Whitesboro 
to Bonham. Many of the cases hold under 
the above article of the statutes that suit may 
be brought in the county where the contract 
was made; but it is clear that the contract in 
this case was not made in Grayson County. 
Appellee offered to sell from his office in 
Grayson County, and appellant in its office in 
Fannin County, accepted the offer and agreed 
to pay the price in Fannin County; and if it 
can be said that the contract was made in 
either county it is more nearly correct to say 
it was made in Fannin County, for it was in 
that county that the offer was received and ac- 
cepted and the agreement consummated.” 

The rule as to letters and telegrams is, we 
think, this way, and the court’s conclusion is 
very probably correct. There seems, however, 
something more of assumption of fact than 
logic in arriving at this conclusion. Thus it 
is said the offer was received and accepted at 
the same place. Just as forcibly, however, it 


could be said the offer was made and accepted 


and the agreement consummated at the other 
place, and perhaps with more reason. If the 
voice of the acceptor had not reached or been 
properly heard by the offerer of the contract, 
would the agreement have been consummated? 
The acceptor knew the offerer was listening 
to hear and, in accepting, it was incumbent on 
him to make him hear. But he was to hear at 





the place of offer. Would not what the offerer 
heard be the contract, if it differed from what 
the other said? 





DAMAGES — PUNITIVE DAMAGES 
AGAINST ONE ONLY OF TWO DEFEN- 
DANTS.—The Supreme Court of Minnesota 
holds that a trial court committed error in in- 
structing a jury that the verdict against the 
defendants, if both were held liable in an ac- 
tion of damages for false imprisonment, must 
be the same in amount. Nelson y, Halvorson, 
135 N. W. 818. 

The court thus reasoned: “It is true that, 
where two or more join in committing a tort 
they are equally liable. The actual damages 
from an unlawful act may not be mitigated, 
strictly speaking, by showing absence of actu- 
al malice. But the rule as to punitive dam- 
ages is that good faith and a proper purpose 
shown either lessens or avoids them. From 
the evidence the jury might have found that 
the constable made the arrest in good faith, 
supposing he had a warrant, but immediately 
released plaintiff upon discovering that the 
document he acted under was not a warrant. 
If so, the jury would not be justified in as- 
sessing punitive damages against the officer, 
even if they found that he had not probable 
ground for believing plaintiff guilty of a fel- 
ony, while at the same time the jury might 
find from the evidence that Ness knowingly 
made use of pretended process to force plain- 
tiff to settle a disputed claim, and that he and 
his attorney pursued this purpose, after the 
officer ceased to act, thus warranting the jury 
in assessing substantial punitive damages 
against Ness. The difference in financial con- 
dition of the two defendants would alone jus- 
tify the jury in imposing different amounts as 
punishment upon them, in case the conclusion 
was reached that both ought to be penalized. 
Ness admitted he was worth not less than 
$7,000, while the value of the officer’s posses- 
sions, above debts, was less than one-third of 
that sum. The practice of rendering verdicts 
against the several defendants in an action in 
different amounts, where their participation 
in the wrong sought to be redressed has not 
been the same in kind or motive, is not un- 
known in this state. Rauma vy. Lamont, 82 
Minn. 477, 85 N. W. 236.” 

This excerpt carries the idea, that even 
where there is no question of punitive damages, 
the verdict might be in one amount against 
one defendant and in another amount against 
the other, a position we scarcely believe to be 
tenable, 
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NOTES OF RECENT DECISIONS IN THE 
BRITISH COURTS. 





The doctrine of “constructive” fraud had the 
appearance some years ago of being likely to 
develop into a well-established principle of the 
law ,but the House of Lords put’a stop to the 
tendency in that direction by the decision in: 
Adams v. Great N. of Scotland Ry. Co., 1890, 
18 R. (H. 4) 1; an arbitration case in which the 
award of the arbiter was sought to be set 
aside on the ground that he had been 
structively” fraudulent. How completely the 
doctrine has been exploded appears now from 
the decision of the privy council in Tackey v. 
McBain, L. R., 1912, A. C. 186. There a com- 
jany director being pressed by stockbrokers 
fc> information as to tbe affairs of the com- 
pany made a statement to them which to his 
own knowledge was absolutely The 
stockbrokers believing it in sold 
shares of the company at less than their true 
value. An action for deceit having been 
brought against the director the jury found 
that though he had spoken what he knew to 
be false, he had not done so with any fraudu- 


*“con- 


false. 


consequence 


lent intent. On appeal it was held that the 
court below was correct in deciding that this 
was a verdict for the defendant. Without 
fraudulent intent there can be no fraud—con- 


structive or otnerwise. 

A railway carriage note stipulated, as such 
contracts invariably do, that the company were 
only to be liable for wilful misconduct. Now 
in construing such a clause Lord Bramwell in 
his usual terse style once said—‘ wilful miscon- 
“duct means misconduct to which the will is 
“a party, something opposed to accident or neg- 
“ligence, the misconduct not the conduct must 
“be wilful.” In Bastable v. The North British 
Railway, 49 S. L. R. 452, following that line of 
opinion and also other cases to the same effect, 
the County Court judge gave judgment for the 


company because though there had been neg- 
ligence, even gross negligence, on their part, 
yet he held that something more was necessary 


to make wilful misconduct, and that something 
he found not proved. The Court of 
have recalled that ruling and decided that wil- 
ful misconduct is in effect just an aggravated 
kind of negligence, in brief gross 
Share Certificates are so often lost or 
laid by their owners that a decision as to the 
principle upon which their value should be as- 
sessed will be read with interest. That princi- 
ple was recently stated by Chjef Justice Vil- 
liers of the supreme Court of South Africa as 
follows: “It is perfectly clear that 
“certificates have been lost it does not 
“that assets have been lost because certificates 
“in their very nature are replaceable. A share 
“certificate is not like a 
“value of which to the owner is destroyed when 
“the thing itself is lost. By applying and prov- 
“ing ones case to the proper authorities one 
“can obtain an issue of like shares; therefore 
“the proper amount of damages would be the 
“amount the owner would have to expend in 
“obtaining duplicate certificates. There is no 
“evidence Wefore the court as to what they 
“would cost but I take it it would be practical- 
“ly a nominal amount.” 
The Merchant Shipping Acts exempt shipown- 


Session 


negligence, 
mis- 


when share 
follow 


horse or an ox the 











ers from liability for injury to goods carried 
by them caused by fire, and the point in Vir- 
ginia Carolina Chemical Co. v. Norfolk and 
North American Steam Shipping Co., L. R. 1912, 
1, K. B. 229, was whether the exemption still 
held good when the unseaworthiness of the ves- 
sel was itself the cause of the fire. The stat- 
ute exempts “British Seagoing ships,” did that 
mean seaworthy British seagoing ships? The 
court held that they could not read into the act 
a qualification which was not there. A primary 
obligation on the shipowner is to provide a 
seaworthy ship fit in every way to encounter 
the dangers of the venture. Fire might break 
out in a ship wholly seaworthy and in such 
case it is reasonable that the owner be exempt 
from his usual carriers liability, but it is im- 
possible to suppose that Parliament intended to 
exonerate him when the fire was directly trace- 
able to the unseaworthiness of the ship. 

It has usually been assumed that where a 
legacy is given out of a reversionary fund it 
carries no interest until the fund falls into pos- 
session but the Court of Appeal have recently 
held (In re Walford, L. R. 1912, 1 Ch. 219) that 
is if the legacy is an immediate one—that is 
not expressly postponed—-then it bears interest 
from the end of the executors year, although it 
is directed to be paid out of the reversionary 
fund. 

A testator directed his trustees to set aside 
and hold £16000 and pay the income thereof to 
his children. He also directed them to hold 
the residue of his estate and pay it over to his 
children on their attaining the age of twenty- 
five or being married if daughters. He also di- 
rected them to pay to themselves the sum of 
twenty-five guineas annually to be divided 
equally amongst them. The period of the pay- 
ment of the residue having arrived the trus- 
tees proposed to retain in their hands £900 in 
order to meet the legacy to themselves. But 
the court ruled (Kirkwood y. Kirkwood's Trus- 
tees, 1912, 1 S. L. T. 251; that as the trust was 
kept up only for the payment of the income of 
the £16000, the trustee’s remuneration should 
be regurded as a charge of administration and 
should be paid out of the income of that sum, 
and that accordingly the trustees were not en- 
titled to retain any part of the residue. 

The question in the recent House of 
case Lloyd v. Grace Smith & Co. 


Lords 
was, shortly 
stated, whether a firm of solicitors were to be 
held liable for a fraud committed by their man- 
aging clerk on his own behalf without the con- 
nivance of his employers and in such a way 
that ordinary diligence on their part could not 
have prevented it. If they were not liable on 
the principle of respondeat superior then they 
could not be accountable for client’s money em- 
bezzled by their clerk. But if the clerk was 
acting within the scope of his employment 
when committing the wrongous act, or if his 
employers were to be taken as having construc- 
tive notice of his dealings witu the funds in 
question, or if their failure to discover and 
prevent his fraud was an act of negligence to- 
wards their clients then they would be liable. 
The first view commended itself to the Court 
of Appeal thé latter to the House of Lords. 


DONALD MACKAY. 
190 West George Street, 
Glasgow, Scotland, May, 1912. 
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LAW AS TO DEPARTMENT 
STORES. 








THE 


Until the last edition of Webster’s Dic- 
tionary, the term “department store,” re- 
mained undefined. It forms no title in any 
digest or work of law as far as the writer 
knows. Consequently, in opening up this 
unexplored subject, I shall not attempt an 
exhaustive treatment of it. 

We shall describe, instead of attempting 
to define, the subject. Let us examine as 
a basis for our observations, “The Star” 
department store, located in Chicago, which 
consists of nearly one hundred depart- 
ments, including books, cigars, dry goods, 
drugs, groceries, liquors, machinery, and 
vegetables. ‘The lease of the entire build 
ing, which consists of several stories and 
many rooms, with appurtenances, has been 
taken by The Star Co. for ninety-nine years. 
There is one office where all cash for sales 
of goods is paid in, bills are paid, and ac- 
counts are kept for and with each depart- 
ment. Each department buys its own goods, 
but all goods are received in the receiving 
department, and all goods sold that are left 
for delivery are sent out through the ship- 
ping department and delivered by the Star 
Co. 

Sub-Leases—Most department 
sub-let space (in some instances to an indi- 
vidual and in others to partnerships and 
corporations), retaining general control of 
the building excepting the use of the actual 
space described in All the 
leases of The Star Company, for instance, 
state that they are subject to all the condi- 
tions and provisions of the lease to The 
Star Company, which thereby become bind- 
ing upon the sub-lessees.t. Each of those 
leases contains a special provision that the 


stores 


such leases. 


leased space shall be used only for certain 
purposes, and that the lessee shall not en- 
gage in any rival business of any other de- 
partment, which is binding.*. The sub-ten- 
ant under such a lease can use his space 


(1) Jones on Landlord and Tenant, Secs. 462- 
63 


(2) Doyle v. Dickson, 97 Mass. 208. 








for legal business only, and if he engages 
in a business that requires a. license, he 
must obtain the license.* 

Appurtenances——The appurtenances to 
the sub-let space include whatever are nec- 
essary to its enjoyment, which includes the 
rights-of-way, doors, hallways, aisles, stairs, 
elevators, light, heat, air, etc., in common 
with all the other departments. Each lessee 
must carefully use the part of the premises 
leased by him, and is bound to use due 
care in his use of the appurtenances in 
common. 

License.—A license to do a certain act is 
not assignable and is revoked by the death 
of either party.* To advertise outside of 
his own space, a sub-tenant must have a 
license from his lessor. Space for adver- 
tisements on the outside of the building is 
not appurtenant to the space. of a sub- 
lessee, but belongs to the company.® 

Transfer of Lease-—A_ sub-tenant may 
sub-lease, sell, or assign his lease, or any 
part thereof, unless prevented by a state law 
or a covenant of his lease. However, an 
assignment by course of law, as in bank- 
ruptey, or by sale on attachment or execu- 
tion, is not a- violation of the covenant 
against sub-letting.’ A change in the busi- 
ness firm, as by incorporation, dissolving a 
corporation, forming a partnership or dis- 
solving a partnership, does not violate a 
covenant against subletting.* 

Insurance.—A policy of insurance cover- 
ing the fixtures and property of the depart- 
ment store, which contains a printed clause 
against keeping gunpowder or petroleum on 
the premises, might not be invalid where 
the description of the premises was “a gen- 
eral store” and the amount of powder and 
petroleum kept was the usual amount kept 
by such stores.® 


Jones on L. & T., Secs. 120-23. 
Coles v. Kidder, 24 N. H. 364. 
Jones on L. & T., Secs. 40, 108. 
Jones on L. & T., Secs. 464-465. 
Jones on L. & T., Sec. 466. 

(8) Jones on L. & T., Sec. 469; Munkwitz v. 
Uhlig, 64 wis. 380, 25 N. W. 424, 56 Cen. L. J., 
107, 69 ib. 29 (but see p. 31). 

(9) Barnard v. Fire Insurance Co., 27 Mo. 
App. 26. 3: 


(3) 
(4) 
(5) 
(6) 
(7) 
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Regulation by Ordinance or Law.—In 
the city of Chicago there is an ordinance 
against keeping for sale in the same store, 
dry goods and some other articles, with 
meats, fish; butter, cheese and some other 
articles. The Supreme Court of Illinois 
held that the attempted regulation was an 
arbitrary prohibition, depriving the defend- 
ant of a right granted him under the Con- 
stitution of the United States and of the 
State of Illinois. Under the police power 
the state may enforce reasonable regula- 
tions, but it must not discriminate against 
department stores.’° 

Liquors.—lf a covenant of the title to 
the premises forbids the sale of intoxicating 
liquors, it would be binding upon all the 
tenants..1 A state regulation that liquors 
shall not be sold in a department store, no 
doubt, wou!d be good. As department stores 
usually have restaurants, the question may 
be considered as settled in lowa.™* 

Banking.—A department store cannot do 
a banking business under the name of “de- 
posit purchase department,” in which it 
would receive moneys up to $500, give out 
pass-books and pay 4 per cent on balances. 
In a comparatively recent case; 5,915 per- 
sons had deposited money amounting to 
$115,738.00 in a department store. Any 
one having a deposit could have his pur- 
chases at the store charged against it or he 
could draw out his money at any time. The 
court held that the defendant violated the 
banking laws of the state." 

Dentistry —In New York a department 
store set up a dental department by renting 
space to a Dr. Hayes, who employed a Dr. 
Cooney to do the work. In a suit against 


(10) Chicago v. Netcher, 183 Ill. 104, 75 Am. 
St. R. 93, 48 L. R. A. 261, 

(11) Brugman v. Noyes, 6 Wis. 2; Klapp v. 
Wilder, 176 Mass. 332, 50 L. R. A. 120; Wake- 
field vy. Van Tessell, 202 Ill. 41, 66 N. E. 830, 65 
L. R. A. 511, 95 Am. St. R. 207, 192 U. S. 601, 24 
Sup. Ct. R. 750, 42 L. ed. 583; Cowell v. Colo. 
Springs Co., 100 U. S. 55, 25 L. ed. 547; Chip- 
pewa Land Co. v. Tremper, 75 Mich. 36, 42 N. 
W. 532, 4 L. R. A. 373, 13 Am. St. R. 420. 

(12) In re,Henery, 124 Ia. 358, 100 N. W. 43; 
In re Wilhelm, 124 Ia. 380, 100 N. W. 44. 

(13) McLaren vy. State, 141 Wis. 577, 124 N. 


W. 667, 





the store, the plaintiff claimed that by rea- 
son of the carelessness, negligence and un- 
skillfulness of Dr. Cooney, her jaws and 
gums were injured, and she sued the pro- 
prietor of the department store for mal- 
practice. The dental department was ad- 
vertised with the other departments, and 


-although it was run independently by a 


dentist, the defendant was held responsible. 
The court held that the fact that the statute 
of the state required dentists to be licensed 
and that the carrying on of such business 
by a corporation was illegal and ultra vires, 
did not relieve the defendant from respon- 
sibility for the torts of one of its servants. 
The court further held that a patron of 4 
department store is not bound to know who 
owns the various departments, and a person 
who is brought to deal in such store by its 
advertisements, may hold it responsible for 
an actionable wrong."* 

Employees—The general employees 
(cashiers, bookkeepers, floorwalkers, credit 
man, receiving clerk, shipping clerk, elevator 
operator, etc.) of a department store are 
usually hired by it, and the clerks of each 
department are hired by its particular pro- 
prietor, but all are paid at the office of the 
department store and each department is 
charged with the salaries of its clerks. 
There is no doubt as to the liability of the 
department store for its general employees 
to strangers,’® but, is it liable to a depart- 
ment owner for the negligence and torts of 
its servants? For example, John Doe, the 
owner of a department, sells a cut-glass 
vase which he agrees to deliver, but which 
is broken in the delivery department. Is 
the department store liable for the loss? Or 
suppose the receiving clerk receipts for a 
box of shoes and converts a pair to his own 
use. Can the owner of the department hold 
the general proprietor for the value of the 
shoes? Are the shipping and receiving 


(14) Hannon v. Siegel-Cooper Co., 167 N. Y. 
244, 60 N. EB, 429, 52 L. R. A. 429. 

(15) McQuade v. The Golden Rule, 105 Minn. 
326, 117 N. W. 484; Hannén v. Siegel-Cooper Co., 
167 N. Y. 244, 60 N. E. 597, 52 L. R. A. 429; 
Cobb, v. Simon, 119 Wis. 597, 97 N. W. 276, 100 
Am. St. R. 909. 
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clerks the agents or servants of the depart- 
ment owner as well as of the general pro- 
prietor? If the ownet of a department 
gives instructions as to the delivery, the 
general rule is that he would thereby re- 
lease the department store itself from lia- 
bility. ‘The same would be true as to the 
shoes. But if the owner of the department 
in nowise interferes with the functions of 
the delivery and receiving clerks and gives 
no instructions, it would seem that the loss 
must fall upon the general proprietor as 
it primarily stands in the relation of master 
and servant and principal and agent, to the 
general employees which it hires.'® 


Also, it is a mooted question as to what 
extent the employees of different depart- 
ments are fellow-servants." They may be 
in some cases and for some purposes. It is 
a defense that needs preparation for each 
case where it applies and often is a question 
for a jury.'® 


Torts of Servants—In a decided case 
by the Wisconsin Supreme Court, the de- 
fendant ran the “Boston Store,” which was 
a department store of “The Star” type. 
Saxe, who was a floorwalker in the store, 
followed the plaintiff and her mother from 
a department to the street and detained 


(16) Meechem on Sales, Section 1176, 31 Cyc. 
1191, 1215, 1216, 1221 and 1235; Donahue v. Kel- 
ly, 181 Pa. 93, 37 At. 186, 59 Am. St. R. 632; 
Crane v. Bennett, 101 Am. St. R. 730 note; 
Sacker v. Waddell, 98 Md. 43, 56 At. 399, 103 
Am. St, R. 374; Moore v. Stainton, 177 N. Y. 581, 
69 N. E. 1127; Higgins v. W. U. T. Co., 156 N. 
Y. 75, 66 Am, St. R. 537; Burns v. Mich. Paint 
Co., 152 Mich. 613, 116 N. 182, 16 L. R. A. (New 
Series) 816; Board of Tr. v, Cralle, 109 Va. 246, 
63 S. E. 995, 22 L. 297; Schmidt v. Shaver, 196 
Til. 108, 63 N. E. 655, 89 Am, St. R. 250; Jaeger 
v. Koenig, 62 N. Y. Supp. 803. 

(17) Driscoll v. Allis-Chalmers Co., 144 Wis. 
451, 129 N. W. 401, 404, is an important case on 
this question. Judd v. Letts, 158 Cal. 359, 112 
P. 28. 

(18) 26 Cye. 1345, R. Co. v. Brown, 127 Ky. 
732, 106 S. W. 795, 13 L. R. A. (N. S.) 742; At- 
chison and E. B. Co. v. Miller, 71 Kans. 13, 80 
Pac. 18, 1 L. R. A. (N. S.) 682; Koerner v. Car 
Co., 209 Mo. 141, 107 S. W. 481; Miller v. Power 
Co., 134 Wis. 316, 113 N, W, 954, 138 L. R. A. 
(N. S.) 742. 





: 


them because he claimed that they had 
stolen an article. They protested their in- 
nocence, but he insisted on their going back 
to a room in the store where he had them 
searched. To let them go and keep quiet, 
they gave him $15. The plaintiff brought 
an action for false imprisonment. Saxe 
died before the trial and the proof failed 
to sustain the charge of theft. The jury 
brought in a verdict for $1,000 for the plain- 
tiff, which was reversed by the supreme 
court for error in instructions.” The su- 
preme court concedes the liability of the 
Boston store for the torts of the servants, 
when committed “in the prosecution of the 
master’s business,” which is amply sus- 
tained in numerous other cases.”° 


Negligence.—Every department _ store 
must observe great care to prevent danger- 
ous conditions in the building and its ap- 
purtenances for the use of patrons. It is 
liable for injuries caused by an elevated 
part of the floor,* by defective elevators,?? 
by slippery floors,?* by a curled up mat on 
the floor, by obstacles placed on stairs,”® 
by doors swinging into passageways,”* or 
by snow or ice falling from the building on 


(19) Cobb v. Simon, 119 Wis. 597, 97 N. 276, 
100 Am. L. R., 910. 

(20) Stranahan Catering Co. v. Coit, 55 Ohio, 
398, 45 N. E. 634, 4 L. R. A. (n. s.) 506; Daniel 
v. Railway, 117 N. C. 592, 23 S. E. 327, 4 L. R. 
A. (n. 8s.) 485; Bergman v. Hendricksen, 106 
Wis. 434, 82 N. W. 304, 80 Am. S. R. 47; Robin- 
son v. Ry. Co., 94 Wis. 345, 68 N. W. 961, 34 L. 
R. A. 205; Burns v. Mich. Paint Co., 152 Mich. 
613, 116 N. W. 182, 16 L. R. A. (n. 8.) 816; 
Sacker v. Waddell, 98 Md. 43, 56 At. 399, 103 
Am. 8S. R. 374; Moore v. Stainton, 177 N. Y. 581, 
69 N. E. 1127; Marcus v. Gimbel Bros., 231 Pa. 
St. 200, 80 A. 75. 

(21) Bloomering v. Snellenberg, 
69 At. 1124, 21 L. R. A. (n. s.) 

(22) Field v. French, 80 Ill. App. 78. 

(23) Welsh v. McAlister, 15 Mo. App. 492. 


201 Pa. 25, 


(24) Quirk v. Siegel-Cooper Co., 60 N. Y. Sup. 
228; Roth v. A. G. Field Co., 110 N. Y. Sup. 
427. 

(25) Graham v. Bauland & Co., 89 N. Y. Sup. 
595. 

(26) McDermott v. Salloway, 198 Mass, 517, 


85 N. E. 422, 21 1. R, A. (n. 8.) 456, 
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persons outside.*’ 
required in regard to the blind,** and per- 
sons drunk, disabled or very young or very 
old.”* 
persons in the store to trade and persons 
in the store through curiosity or as the 


Extraordinary care is 


There is a distinction made between 


guests of the sub-tenants. The last two 
classes are mere licensees, and if they can 
recover at all, the injury must generally be 
wanton or willful.*° 

A sub-tenant would have no right of ac- 
tion for nuisances or dangerous things in 
the part of the premises in which he had 
the right in common, not the direct act of 
the general proprietor.*' 
prietor is not liable for the injury of a cus- 


The general pro- 


tomer who slips on the stairs because of a 
slippery substance placed thereon by an- 
other customer,** nor to a customer who is 
injured by going to a part of the premises 
not intended for customers,** nor to a 
stranger using an elevator without leave,*4 
nor to a bargain-hunter who is pushed down 
a stairs by a disorderly, surging crowd,™ 
nor for young children accompanied by their 
parents, who are injured by playing with a 
coffee mill,** nor for injury caused by one 
customer interfering with goods and tossing 
them upon another.** 
Cnaries M. ScANLAN. 
Milwaukee, Wis. 


(27) Atwill vy. Blatz, 118 Wis. 226, 95 N. W. 
99. In some instances the owner of the build- 
ing may be liable, even in the case of snow and 


ice. Hannem v. Pence, 40 Minn. 127, 41 N. W. 
657, 12 Am. S. R. 717. a 

(28) Brown vy. Stevens, 136 Mich, 311, 99 N. 
W. 12. 

(29) 29 Cyc. 533. 

(30) Cole v. McKey, 66 Wis. 500, 29 N. W. 
279, 29 Cyc. 449-451; Jones on L. & T., Sec. 585; 
Marwedel v. Cook, 154 Mass. 235, 28 N. E. 140. 


(32) Reeves v. 
Sup. 448. 

(33) Ryerson v. Bathgate, 67 N. J. L. 337, 51 
At. 708, 57 L. R. A. 307. 

(34) Bennett v. Butterfleld, 
N. W. 410. 

(35) Wallworth v. Conboy, 
R. A. (n. s.) 743; Ryerson y. 

(36) Holbrood vy. Aldrich, 
N. E. 115, 364. R. A. 493, 60 Am. S. R. 364. 

(37) Klitzke v. Webb, 120 Wis. 254, 97 N. W. 
901. aaee | 


Fourteenth St. Store, 96 N. Y. 


112 Mich. 96, 70 
170 F. 934, 23 L. 

Bathgate, supra. 

168 Mass. 15, 46 





BAIL—INDEMNIFYING 


MARY C. LEARY, Administratrix of James D. 
Leary, Deceased, Appt., v. UNITED 
STATES. 


United States Supreme Court, May 13, 


SURETY. 





1912. 





32 Sup. Ct. 599. 





Public 
under 


policy does not forbid an agreement 


which the surety on a bail bond became 
such upon condition that certain securities held 
in trust or on deposit by a third person should 
remain in the latter’s hands as security and 
indemnity for signing the bond. 


Mr. Justice Holmes delivered the opinion of 
the court: 

This is a petition for leave to intervene in 
a suit brought by the United States to charge 
the defendant Kellogg with a trust in respect 
of funds alleged to have been received by him 
from Greene, and to have been obtained from 
the plaintiff by Greene through his participa- 
tion in the well-known Carter frauds. The 
funds specially referred to were certain shares 
of railroad stock standing in Kellogse’s name. 
but held in trust for Greene. The nature of 
the alleged frauds can be gathered from 
United States v. Carter, 217 U. S. 286, 54 L. 
ed. 769, 30 Sup. Ct. Rep. 515, 19 Ann. Cas. 594. 
See Greene v. Henkel, 183 U. S. 249, 46 L. ed. 
177, 22 Sup. Ct. Rep. 218. The bill of inter- 
vention alleges the indictment of Greene, and 
that the plaintiff's deceased became surety 
upon Greene's bail bond “upon the understand- 
ing and condition that the securities held in 
trust or on deposit” by Kellogg from Greene, 
being the above-mentioned railroad _ stock, 
should remain in Kellogg’s hands as security 
and indemnity to Leary for signing the bond. 
It goes on to allege Greene's failure to ap- 
pear, a forfeiture of the bond, a suit upon it 
brought September 10, 19038, and a judgment 
for the United States against the intervener 
on January 6, 1908. Finally the bill sets forth 
that the United States not only has got an in- 
junction pendente lite forbidding Kellogg to 
deliver the fund to the intervener to be used 
in partial liquidation of the judgment against 
her, but is pressing the collection of the judg- 
ment; and that the United States has no equity 
unless subject to that which the intervener 
claims. 

This suit was begun on December 19, 1903. 
The evidence had been taken and it was ready 
for final hearing when the petition for leave 
to intervene was filed, April 18, 1908. But the 
action on the bond seems to have been con- 
tested, and no judgment was entered until 
January 6, 1998, as we have said. The circuit 
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court intimated an opinion that the bill of in- 
tervention was defective for want of an alle- 
gation that Leary, at the time of his agree- 
ment, did not know the facts alleged in the 
principal bill to raise a trust for the govern- 
ment, and also that, so far as appears, it 
might be brought upon a supposed implied con- 
tract, whereas no such undertaking of indem- 
nity would be implied by the law, citing United 
States v. Ryder, 110 U. S. 729, 28 L. ed. 308, 4 
Sup. Ct. Rep. 196. But observing that the pe- 
tition might be amended in these respects, it 
held that amendment would be unavailing, 
as the contract was against public policy and 
void. 163 Fed. 442. The circuit court of ap- 
peals, without deciding upon this last point, 
affirmed the decree on the above-mentioned 
ground that Leary’s knowledge was not nega- 
tived, and also on that of laches, apparent and 
unexplained. 107 C. C. A. 27, 184 Fed. 433. 


The result is that the petitioner is denied 
her chance to be heard for want of amend- 
ments which the court that might have allowed 
them told her that it was no use to make, as it 
was going to decide against her, whatever 
she did. Even if the court would have allow- 
ed them, which is a speculation, it is holding 
a party to very technical rules to say that 
while one case was being dealt with below, he 
ought to have contemplated having to meet a 
different one above. But we need not consid- 
er that matter, as we are of opinion that the 
bill, without amendment, showed a sufficient 
right to intervene. 


We lay on one side the suggestion that the 
intervention goes only upon an implied con- 
tract in its proper sense of an obligation rais- 
ed by the law, irrespective of any real promise. 
That would seem to us a perverted interpreta- 
tion of the words “upon the understanding and 
condition,” even if the contract were only a 
general one to indemnify; but a contract that 
certain specific stock in the hands of a trus- 
tee should be held as security for a specific 
contingent claim could not exist unless it was 
express. It would be none the less express if 
it was conveyed by acts importing it than if 
it was stated in words. The point that Leary’s 
knowledge ought to have been denied im- 
presses us hardly more. The plaintiff has not 
the legal title, and is not claiming against an 
admitted prior equity as a purchaser without 
notice. Her position is that she does not 
know whether the United States has any equity 
or not, but that whatever rights the United 
States may have are inferior to hers. She is 
not called on to allege Leary’s ignorance of 
facts that she does not admit and that are not 
yet finally established. We are of opinion 


that anyone reading the bill in the same way 
that he would read an untechnical document 
would have no doubt that the plaintiff meant 
to put her case as we have taken it. 


The only matters that seem to us to need 
argument are the questions of public policy 
and laches. As to the former, the ground for 
declaring the contract invalid rests rather on 
tradition than on substantial realities of the 
present day. It is said that the bail contem- 
plated by the Revised Statutes (§ 1014, U. S. 
Comp. Stat. 1901, p. 716) is a common-law bail, 
and that nothing should be done to diminish 
the interest of the bail in producing the body 
of his principal. But bail no longer is the 
mundium, aithough a trace of the old relation 
remains in the right to arrest. Rev. Stat. 
§ 1018. The distinction between bail and sur- 
etyship is pretty nearly forgotten. The inter- 
est to produce the body of the principal in 
court is impersonal and wholly pecuniary. If, 
as in this case, the bond was for $40,000, that 
sum was the measure of the interest on any- 
body’s part, and it did not matter to the gov- 
ernment what person ultimately felt the loss, 
so long as it had the obligation it was con- 
tent to take. The law of New York recognizes 
the validity of contracts like the one alleged, 
and without considering whether the law of 
New York controls, we are content to say 
merely that the New York decisions strike us 
as founded in good sense. Maloney v. Nel- 
son, 144 N. Y. 182, 189, 39 N. E. 82, 8. c. 158, 
N. Y. 351, 355, 53 N. E. 31. 

As to laches, there is no legal presumption 
that the petitioner knew of this suit, and still 
less that she knew the position taken by Kel- 
logg. He set up that the stock was taken as 
indemnity to himself for his promise to indem- 
nify Leary, etc., and said nothing about the 
petitioner’s claim. If that claim is well found- 
ed and she knew of this suit, it was not laches 
in her to assume that Kellogg would do his 
duty as her trustee. She might be bound by 
a decree against him, but before decree, on 
discovering his conduct, she fairly may ask a 
chance to protect herself. Moreover, as she 
disputed liability on the bond, she had an ad- 
ditional reason for not moving until the case 
against her had gone to judgment. See Anony- 
mous, 11 Mod. 2. On the whole matter it 
seems to us that she was dealt with too tech- 
nically. She presents a case which, unless 
read with an adverse mind, is a good one on 
its face, and whatever misgivings we may. .en- 
tertain, we are of opinion that she ought to 
be allowed to try to prove it. In the circum- 
stances it seems to us that the leave to inter- 
vene may be granted, subject to the condition 
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that the evidence already in shall be taken to 

be evidence against her, subject to her right 

to recall and cross-examine such witnesses for 

the government as she may be advised. 
Decree reversed. 


Mr. Justice McKenna and Mr. 
ney dissent. 


Justice Pit- 


Note.—Validity of Express Contract to In- 
demnify Bail in a Criminal Case—Mr. Justice 
Holmes’ use of the word “mundium’” makes one 
stop a little to wonder when bail was ever con- 
sidered to be that. The legal meaning of the 
term as used in feudal law was “tribute paid by 
a church or monastery to their seignorial avoués 
and vidames as the price of protecting them.” 
Black’s Dictionary. And that readers of our 
note may not have to resort like we to a law 
dictionary, we will say Mr. Black tells us that 
an “avoué” is an advocate and a “vidame” is one 
who “represents a bishop just as a viscount 
represents a count.” Therefore we get little aid 
from the dictionary in endeavoring to wunder- 
stand how bail was ever a “mundium.” 


We also learn from late English cases that 
there is more than “a trace of the old relation” 
left. Thus in 1905, in Rex v. Brailsford, 69 J. 
P. 370. 2 K. B. 730, we find it held that an agree- 
ment between A, an accused person, and B, that 
if B will go bail for A, he shall be indemnified 
against loss from forfeiture is not only an il- 
legal contract not enforceable in a civil court, 
but it is also a conspiracy and an indictable mis- 
demeanor as tending to produce public mischief. 
This case was followed in 19c9 by Court of Crim- 
inal Appeal. See 74 J. P. 41. See also 70 Cent. 
L. J. 103, where a still later case is cited and 
observations quoted from New York Law Jour- 
nal as to effect of such a ruling on surety com- 
panies. Also, it may be useful to refer to the 
case the instant case reverses for state courts 
have a right, if they see fit, to follow that as 
being better reasoned. 184 Fed. 433, 107.C. C. A. 
27. That case refers to the New York cases the 
instant case says are “founded in good sense” 
as merely holding that “when the state by statute 
has provided for acceptance of cash bail, con- 
tracts to indemnify hail are not against public 
policy.” 

The case after also citing cases holding that, 
if the bail knows accused does not intend to be 
present at the trial, the contract is illegal (Rat- 
cliffe v. Smith, 76 Ky. (13 Bush.) 172), and that 
there is no implied contract of indemnity upon 
which a surety may sue (U. S. vy. Ryder, 110 U. 
S. 737), speaks of an express contract of ac- 
cused to indemnify bail as follows: “In England 
such contracts are unenforceable. Wilson  v. 
Strugnell, L. R., 7 QO. B. Div. 548; Herman v. 
Jeuchner, 15 Q. B. Div. 561. The English rule 
has been approved in Littleton v. State, 46 Ark. 
413; United States v. Simmons (C. C.) 47 Fed. 
577. On the other hand, the highest courts of 
South Carolina, Georgia and West Virginia have 
held such contracts void. Simpson v. Robert, 25 
Ga. 80; Reynolds v. Horral, 2 Strobh. 87; Carr 
v. Davis, @ W. Va. °s22, 63 S. E. 326, 20 L. R. 
A. (N. S.) 58. The text writers are as divided 
as the courts, Highmore on Bail, 202, 3 Am. & 





Eng. Encyc. L. and 16 id. hold such agreements 
to be against public policy. Pingrey on Surety- 
ship, § 416, argues they are not. Brandt on 
Suretyship, § 610, is frankly in doubt.” The 
question was reserved as not being required to 
be decided. 


In United States vy. Greene, 163 Fed. 442, 
which also referred to the same indemnitor as 
the instant case and the one it reverses, said the 
reason there was no implied obligation of in- 
demnity was as stated in U. S. v. Ryder, supra, 
that this “would be in effect giving the public 
the security of one person only instead of two.” 


In U. S. v. Ryder, supra, it was endeavored to 
ascertain from English decision what should be 
held as to a surety’s right of subrogation, where 
there was no express contract to indemnify and 
it was held to be contrary to public policy to give 
him such right, and therefore it seems scarcely 
so, as stated by Justice Holmes, that “the distinc- 
tion between bail and suretyship is pretty nearly 
forgotten.” 


In 3 Am. & Eng. Encye. (2d Fd.), 684, it is 
said: “For obvious reasons of public policy the 
law will not imply an obligation, nor will it en- 
force an express agreement on the part of the 
principal, to indemnify his bail against the 
amount of penalty incurred by his default.” It 
certainly would seem that, if public policy for- 
bids implication of indemnity, it vould not al- 
low an express contract to overcome that p°licy. 

In Carr v. Davis, supra, two of the court dis- 
sented, the main opinion and one of the dissents 
going into the question very elaborately and in 
L. R. A. the question is annotated quite ex- 
tendedly. The main opinion thought that the 
fact that there could be no implied indemnity 
did not preclude express contract therefor. Gen- 
erally though, public policy allowed a contract 
for indemnity because “the law favors bail-as a 
relief from prison in cases where bail is grant- 
able, and it would tend to defeat this merciful 
provision of law, if we should adopt the harsh 
rule that a man perhaps innocent cannot use his 
property to indenwify his friend to relieve his 
friend from prison bars. We do not see that the 
matter is so far against public policy as ‘to impel 
us to adopt so severe a rule.” Brt why should 
not this reasoning support an implied contract 
or give a right of subrogation? 

The more elaborate dissent relied on U. S. v. 
Greene and U. S. v. Ryder, supra, and an older 
federal case, and it also thought that before the 
bail would have any standing at all he ought “to 
allege and prove that he had been unable, by the 
use of the means, which the law provides for his 
protection, to recapture his principal and bring 
him into court.” It asks: “Can it be law, that 
bail, thus in default, can cast loss on sureties in 
an indemnifying bond? Principles of natural 
justice would seem to forbid it.” The other dis- 
sent is brief but very pointed. It says: “Public 
policy and the law demand a different decision. 
The poorest man, if honest, can find bail. The 
richest man. for whom those knowing him would 
not vouch without indemnity, should not be al- 
lowed to furnish bail by virtually purchasing it. 
The mere fact that indemnity is furnished indi- 
cates that confidence is not reposed. Bail is a 
matter of confidence and personal relation. It 
should not be made a matter of contract or 
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commercialism. * * * Why open the door to bar- 
er freedom from the law for money.” 

The argument in favor of the validity of in- 
demnity seems more suited to our timés, but, if 
ever it was the law in our country that such 
was invalid as a rule of the common law, the 
courts ought to enforce it, until the legislature 
changes the rule. Certainly, it cannot be true 
as Justice Holmes says, that: “It did not matter 
to the government what person vltimately felt 
the loss, so long as it had the obligation it was 
ontent to take.” 

The government was not supposed to wish 
anything but an appearance at the trial and it 
exacted bail to secure that appearance. It would 
have been cruel to enforce a bond of $40,000 
where this would be in effect to deny bail and 
entirely just to have exacted a much larger sum, 
if $40,0c0 would be considered a bagatelle, as to 
a particular defendant. The remark was not 
creditable. 

What the first of the above dissents says 
about bail recoverirg without showing he had 
exhausted efforts to secure the presence of ac- 
cused ought to suggest legislation along this line. 
The other dissent sounds rather sophomorical. 
At all events, it seems clear that for bail to be- 
come such with intent on the part of accused 
not to appear, this being known to bail, should 
leave him without remedy and it would not be 
harsh to say the two would be guilty of criminal 
conspiracy. Therefore, a bail seeking to enforce 
his contract should prove that he comes with 
clean hands and that he has exercised every 
effort to produce his principal. 








CORAM NON JUDICE. 


“THE AMERICAN ABROAD.” 





One of our delightful correspondents in Eu- 
rope, from whom we have heard not unfrequent- 
lv, is Mr. Louis Lombard, formcrly of New 
York City, but now living in Lucerne, Switzer- 
land. On the last Fourth of July, 1912, at a 
large banquet of American c:t-zens, led 
over by Hon. H.°*S. Bontell, American Minister 
to Switzerland, Mr. Lombard responded to the 
toast, “The American Abroad,” which makes 
good reading at this season of the year. Mr. 
Lombard said: 

‘Our distinguished friend and minister 623 
gests I speak about the American abroad. 

“Being one of the Americans abroad modes- 
ty forces me to hold back the flattering things 
I could say of this American, and I do not in- 
tend to divulge the incriminating facts I know 
about you. Therefore, I shall speak only of 
these who are so unforturate as not be with us 
to-day. Matter shall not be wanting to prove 
their activity in any pert of the globe. Pan- 
dora’s box symbolizes their soul. Everywhere 
you go, something American is sure to pop out: 
Edison lighting, Morgan buying, Rockefeller 
oiling, cocktail mixing, pens, pills, perfumes, 








razors, desks, kodaks, phonographs, and other 
evidences of our push stare at you from every 
foreign window and journal. Circling the earth 
is a sewing-machine run by an American beau- 
ty, here in the garb of a Russian peasant, there 
bedecked as a Fiji Islander. Now springs the 
vision of a Gibson girl caressing a typewriter, 


then follows the sight of our ‘long, lean, lank” 


in his high-water ‘pants’ ploughing Freedom's 
soil with Chicago implement. You will observe 
the nice use of the synonyms vision and sight, 
a distinction which evidently escaped a foreign 
friend who having heard me say of a beautiful 
woman, ‘She is a vision,’ told her: ‘Monsieur 
Lombard is a great admirer of yours. He said 
you were a sight!’ 

“While we all are good patriots, yet some of 
us delight in being taken for Buropeans. I 
once saw a typical Uncle Sam reading Baedeck- 
er before the Venus of Milo while his daughter 
drawled out of her Salvation Army poke bon- 
net: ‘Shut that er book of your'’n, Pa, or they'll 
take us for ‘furners’.’ 

“Everything suspected of being art-work, we 
buy at any price. This is not because many of 
us are bad judges. Any good business man 
will see at once that we do this simply to as- 
sure our corner on art. As a result, a jealous 
Berlin critic was recently forced to admit: ‘In 
his life time, Rubens painted about eight hun- 
dred pictures, two thousand of which are in 
the United States.’ On the other hand, I have 
heard it said of a Berlin collector that the sole 
original work in his collection was himself! 

“In Paris one day we offer a flying-machine 
to a government that does not want it and in 
the same breath we build a hospital. 
port churches in the Far East and Moulins 
Rouges in the Near East. To-day we die to 
get presented at Court, to-morrow we may re- 
fuse a small loan to a king, yet the next in- 
stant we might boast of manv noblemen 
wanting the hand of our American girl—for 
the valuable rings thereon. Each morning we 
read in the European press the telegraphic news 
of our own dailies jumbled, translated (heaven 
knows how!), and of course, uncredited. And 
what is worse, we believe what we read. I 
could say a word about numerous fellow-citi- 
zens who take consulates to be tourist bureaus 
established by Congress: TI heard one of our 
‘free and brave’ ask his consul at what time 
the four o’clock train would go, if it went on 
time! 

“At home we have all we can do to stop the 
habit of ‘treating.’ Out of §00d’s Country, be- 
ing asked if I smoked, and upon answering, 
‘No, I thank you,’ was quickly told: ‘Oh, dear 
me, no. You misunderstood me. I only wanted 
to ask for one of your cigarettes!’ Let us be 
just, however. Everybody here is not like that. 
Some are very large in their ways: see the size 
of the bills they present us. In fact, we pay 
New York prices everywhere. We are taxed 
the limit for wearing nasal twang and letter 
of credit. Nevertheless we remain charitable 
and return every summer to discover and ex- 
plore this little continent, to teach its abor- 
igines, hygviene, cake-walk, and prodigality. We 
are a great people: mayhap child-like, never 
childish; plucky and sometimes plucked, occa- 
sionally capricious and inconsistent, but ever 
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brainy, tolerant, big-hearted, in a word, the 
very salt of the earth. (He that bloweth not 
his own horn shall not have his horn blowed). 


“In anaemic lands they blame us for the 
popularity of Brigham Young's. theories, in 
short, for our frequent ‘Brighamy.’ It should 


be to our credit that soon after marrying the 
‘sweetest girl in all the world,’ we can meet 
right in our own Country dozens of other 
‘sweetest girls in all the world.’ Instead of de- 
crying our numerous divorces, the irresistible 
charms of our women should be warbled from 
the tree tops. 

“Allow me now to end this nonsense by re- 
marking that the Old World is changing its 
patronizing air toward the Young One. It is 
finding out that not every one of us is a money- 
maniac, just as we are observing all Italians 
are not camorrists, all Frenchmen rogues, Eng- 


lishmen snobbish, Germans uncouth, Russians 
brutal. No continent has a monopoly of mor- 
als and manners. The ‘stay-at-home’ of any 


land may think his own perfect and overlook 
the beam while seeking straws in others’ eyes. 
Daily the American abroad either learns or 
teaches something. The good he does or gets 
is not limited to exchanging his dollars for 
pleasure or his ideas for pounds. As tourist, 
student, merchant, banker, public official and 
even as wealthy malefactor he discovers much 
that is worthy of emulation. Thus his sphere 
of knowledge widens and his sympathy toward 
all races expands. Coming in contact with for- 
eigners he helps them appreciate the _ vast 
amount of original and beneficent work produc- 
ed yearly by our Nation. And if a country is 
to be judged by its contribution to the wealth, 
the happiness, the 


progress of mankind, ours 
should certainly stand first. 
“Ladies and Gentlemen: let us drink to the 


Envoy of the New Civilization, to ‘The Ameri- 
can Abroad.” 








CORRESPONDENCE. 


ANNOUNCEMENT OF THE AMERICAN BAR 
ASSOCIATION MEETING. 
To the Members of the American Bar Associa- 


tion: 
You have alread been notified that the next 
meeting of the Association will be held at Mil- 


waukee, Wisconsin, August 27th-29th, 1912. 
Additional information is now submitted. 
Meetings—The meetings of the Association 
itself will be held in Juneau Hall, first floor, 
Auditorium Annex, corner of Fifth and Cedar 
Sts., Milwaukee, on Tuesday, August 27th, at 


10 A. M., and at 8 P. M.; on Wednesday, August 
28th, at 10 A. M., and at 8 P. M.; and on Thurs- 
day, August 29th, at 10 A. M. The President’s 
address will be delivered by S. S. Gregory, Esq., 
of Chicago. The annual address will be deliv- 
ered by Franks B. Kelloggs, Esq., of St. Paul. 
Hon. George Sutherland, United States Sena- 
tor from Utah, will present a paper on “The 








Courts and the Constitution.” There will be 
a symposium on the general topic, “The Amer- 
ican Judicial System,’ divided into the follow- 
ing sub-topics: (a) The Judges, by Henry D. 
Estabrook, Esq., of New York; (b) The Law- 
yers, by Joseph C. France, Esq., of Baltimore; 


(c) The Procedure, by Frederick N. Judson, 
Esq., of St. Louis. 
All the meetings hereinafter mentioned (ex- 


cept those of Commissioners on Uniform State 
Laws) will be held in the Auditorium Annex 
in the rooms respectively indicated, viz.: 

The General Council will meet in the Direc- 
tors’ Room, second floor, the first meeting to 
be called at 9:30 P. M. on Monday, August 26th. 

The Section of Legal Education will meet in 
Room A, second floor, on. Wednesday, August 
28th, at,3 P. M., and on Thursday, August 29th, 
at 2:30 P. M. 

The Section 
right Law will meet in 
on Wednesday, August 28th, at 3 P. M. 

The Comparative Law Bureau will meet in 
Room A, second floor, on Monday, August 26th, 


of Patent, Trademark & 


Room D, second floor, 


Copy- 


Pat 2 P. M. 


The Special Committee to Oppose the Recall 
of Judges will meet in Room D, second floor, 
Auditorium Annex, on Monday, August 26th, at 


10 A. M. A list of members of this Committee 
is printed in Vol. 36, A. B. A. Reports, pp. 132-3. 

The Association of American Law Schools 
will meet in George H. Walker Hall, first floor, 
on Monday, August 26th, at 8 P. M., and on 
Tuesday, August 27th, at 3 P. M. 


The Commissioners on Uniform State Laws 
will hold their sessions in the U. 8. Court Room, 


Federal Building. The first session will be 
held on Wednesday, August 2ist. The particu- 
lars of the meetings will be later announced 


by the Secretary of the Commissioners. 

The American Institute of Criminal Law and 
Criminology will hold its Fourth Annual Meet- 
ing in Juneau Hall, first floor, commencing 
Thursday afternoon, August 29th. 
annual dinner will be 


Annual Dinner—The 


given by the Association at the Plankinton 
House, Grand Avenue and west Water Street, 
at 7:30 P. M., on Thursday, August 29th. A 


charge of $4.00 for dinner ticket will be made 
to each member and delegate. The balance of 
the dinner expense will be borne by the Asso- 
ciation. W. U. Hensel, Esq., of Lancaster, Pa., 
will act as toastmaster. Justice William Ren- 
wick Riddell, of Toronto, Ontario, Thomas W. 
Thomas, Esq., of Bowling Green, Ky., and oth- 
ers will respond to toasts. 


Entertainments—It is proposed to provide a 
suitable list of social entertainments, the de- 


tails of which will appear in the printed pro- 


gram of the meeting. The privileges of the 
following Clubs in or near Milwaukee have 
been formally extended to the officers and 
members of the Association: University Club; 
Milwaukee Club; Town Club; Calumet Club; 
Milwaukee Athletic Club; Milwaukee Yacht 


Club; Milwaukee Automobile Club; Milwaukee 


Press Club; Milwaukee Country Club; Blue 
Mound Country Club; Woodmount Country 
Club. 


GEORGE WHITELOCK, Secretary. 


Baltimore, Md. 
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“SLIPPING IN” IRRELEVANT EVIDENCE. 


Editor Central Law Journal: 

In the letter from the pen of W. H. T., of At- 
lanta, Ga., published in your issue of June 21, 
1912, I have received a certificate for writing 
well, and for otherwise not knowing what I am 
about in my article appearing in 74 
22. I am afraid that it is the other 
way about, since I evidently have not written 
sufficiently well to avoid misunderstanding on 
the part of W. HI. T. 

I did not say that jin Pennsylvania it was 
lawful to introduce irrelevant evidence. I said 
that in Pennsylvania (and elsewhere) it was of 
interest to the party offering it to introduce it, 
because if it slipped past the judge, it became 
part of the evidence in the case, and was given 
to the jury as such. 

Of course, if the case is appealed, the higher 


talking 
Cent. L. J. 


court may grant a new trial on account of this 
imelevant evidence having been admitted. How 
large a percentage of the ordinary jury eases 
are appealed? 

ADVOCATUS DIABOLI. 


Thiladclphia, Pa. 








BOOK REVIEWS. 


2nd EDITION. 

Louis Bar, editor 
on Statutory Crimes, 
Benefit of Creditors, 


THOMPSON ON TRIALS; 

Mr. Marion C. Early of St. 
of Third Edition Bishop 
author of assignment for 
“Cye”’ and editor Second Edition of Bishop on 
Contracts, now presents, for the consideration 
of the profession an even more ambit.ous work 
than ever before, in a second edition of Thomp- 
son on Trials. 

All of Judge ‘thompson’s works ure esteemed 
standards, and it is somewhat singular, that 
of his best known and inost highly appre- 
has waited for nearly a yuarter ‘of 
a century for A work on frials is- 
nearly years especially 
so comprehensive a work as is that of Judge 
demands a vast amount of labor in 
down to date, 


one 
ciated ones 
revision, 
sued twenty-five ago— 
Thompson 
bringing it 

Decisions on questions of practice have fuilen 
in that interval as “thick as leaves in Vallam- 


brosa forest,’ and it were a bold effort to clas- 
sify and arrange them in a new work of to-day. 


But when one has a text as reliable and com- 
plete to apply as a touchstone in suc classifi- 
cation, as Judge Thompson supplies, the work, 
while necessarily laborious and demanding the 
discriminative faculty, has much of interest 
about it, especially when such a text gives op- 
portunity for illuminative notes in later cases. 

It is in the judicious selection of cases that 
have been added, the pointing out of statutory 
and illustration, by the notes, of ex- 
tensions or departures, mostly sporadic, that 
particular value attaches i» this new edition, 
in comparison with the cid, though in some 
instances there are changes in the text, and 
two chapters have been added, 

Also Mr. Early has added a third volume de- 


changes 





voted entirely to precedents in instructions. 
This volume contains nearly four thousand ap- 
proved forms. 

It has been endeavored by the author to se- 
lect not only approved instructions, but also 
those which text and authority support. of 
course, there are to be found instructions ‘which 
announce yariant and conflicting views, but this 
arises from the necessity of conformity to ac- 
cepted ruling in different states. Mr. Early 
cautions users, also, that it must be remember- 
ed that instructions are not merely abstract 
propositions of law, but must be applicable to 
the facts of cases—or at least to some theory 
supported by evidence, even though that be con- 
flictings 

This second edition embraces four volumes, 
the first two being devoted to text, authority 
aud notes, the third to precedents of instruc- 
tions and the fourth contains the index and 
table of cases. This index bears the impress 
of much painstaking effort to make it of prac- 
tical benefit. : 

The volumes are bound in brown law buck- 
ram, and the typography and paper give them, 
not only a handsome, but very substantial, ap- 
pearance. They are published by T. H. Flood 
& Co., Chicago, 1912. ’ 








HUMOR OF THE LAW. 





Schmidt had but recently assumed the office 
of Collector of Taxes, after a victory on a re- 
form platform, which had in view the collection 
of all just taxes. He industriously set himself 
to work reading the various taxation statutes, 
a result many citizens were sent bills 
for taxes of a nature they had never before 
received, O’Brien, who lived up on the Heights 
was the recipient of a bill, which read: 

“To keeping two goats two years, $16.00.” 

O’Brien called at the office of the Tax Col- 
lector, with blood in his eye, and between gulps 
of exasperated rage, wanted to know why and 
by what authority he should pay a tax for 
keeping goats which never did anybody no 
harm, ete. Schmidt under fire, couldn't well ex- 
plain in apt language, so he opened the Code 
and read from Section 1,492 on rate of taxation: 

“Paragraph 13. All property abounding and 
abutting on the public highway, two dollars per 
front foot.” 


and as 


Jersey Coroner—‘You say you saw the de- 
ceased bitten by the rattlesnake?” 

Witness at Inquest—‘“Yes, sir.” 

Coroner—‘What was done for him?” 


Witness—“We gave him whiskey, the usual 
antidote.” 
Foreman of Jury—‘‘Where was the antidote 


obtained?” 

Witness—‘In Hoboken.” 

Foreman (after consulting with jurors)— 
‘Coroner, we find that the deceased came to his 
death after being bitten by a rattlesnake.” 

Coroner—“And from the effects of the poison?” 

Foreman—‘“No, sir; from the effects of the an- 
tidote.’—Chicago Ledger, 
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1. Assignments—Guaranty of Rent.—Wherea 
guaranty for payment of rent was not limited 
to the lessor personally, it could be assigned 
and sued on by the assignee.—Reios v. Mardis, 
Cal., 122 Pac. 1091. 

2. Attachment—Description of Property.—A 
sheriff's return of an attachment, showing that 
the attachment was executed by delivering a 
true copy to defendant and levying “on two 
town lots" in a certain city, is: sufficient to 
support an order of sale correctly describing 
the property; the evidence showing that defend- 
ant owned only two lots in the town.—Wren v. 
Cocksey, Ky., 145 S. W. 1116. . 

3. Bankruptey—Discharge.—The federal court, 
in granting a discharge in bankruptcy, does not 
determine what debts fall within that part of 
the certificate of discharge, which excepts such 
debts as should by law be excepted from the 
operation of a discharge in bankruptcy, but 
leaves this question to be determined in subse- 
quent actions upon the debts.—Hanan v. Long, 
134 N. Y. Supp. 786. 

4..-—Preference.—Under Bankruptcy Act, July 
1, 1898, § 67f, a lien acquired by a judgment 
against a bank as garnishee for the amount of 
funds which the principal defendant had on de- 
posit was voided by the institution within four 
months of bankruptcy proceedings against him. 
—In re Ransford, C. C. A., 194 Fed, 658. 

5.——Priorities.—-The priority over claims for 
labor against a bankrupt estate which the 
United States possessed under Rev. St. § 3466, 
and the like priority given by section 3468 to 
a surety which had paid to the United States 
money from a bankrupt, does not exist since 
the passage of Bankruptcy Act, July 1, 1898.— 
Guarantee Title & Trust Co. v. Title Guaranty 
& Surety Co., 32 Sup. Ct. Rep. 457. 


6. Provable Debt.—One furnishing materi- 
als to qa subcontractor of a general contractor 








of the United States, who gave bond in con- 
formity to Act Cong. Feb. 24, 1905, held required 
to pursue the remedy prescribed by the act, and 
he cannot prove a claim under the bankrupt law 
against the estate of the bankrupt genefal con- 
tractor.—In re Hawley, U. S. D. C., 194 Fed. 751, 

% -Final Decision.—A decision of the Cir- 
cuit Court of Appeals affirming a ruling of the 
bankruptcy court as to whether petitioning 
creditors held provable claims is not a final 
decision within the meaning of Bankruptcy Act 
July 1, 1898, § 25b, governing appeals to the 
federal Supreme Court.—J. W. Calnan Co. v. 
Doherty, 32 Sup. Ct. Rep. 460. 

8.——Wages.—tThe steward of a bankrupt res- 
taurant corporation, who was also a stockheld- 
er, director, and officer, but to whom no stock 
was ever issued, held entitled to priority of 
payment of wages, under section 64b of the 
Bankruptcy aAct.—In re Swain Co., U. S. D. C., 
194 Fed. 749. 

9. Banks and Banking-—Provisional Credit.— 
Where a bank received a draft drawn on itself 
by ano her bank, with instructions to place it 
to the credit of plaintiff, and it notified plain- 
tiff that it had received a certain amount to its 
credit, the notice containing the printed words, 
“All items sent to us are credited subject to 
payment,” and at the time the drawer did not 
have the amount of the draft in the hands of 
the bank, such printed words were insufficient 
to prevent plaintiff from pleading an estoppel 
in. its action against the bank.—Walnut Hill 
Bank v. National Reserve Bank of City of New 
York, 134 N. Y. Supp. 756. 

10. Bills and Notes—Forgery.—Where de- 
fendant’s liability on a note through forgery 
of his name rests on equitable estoppel and 
not on ratification, the amount of the note 
should not be taken to be the measure of plain- 
tiff’s right of recovery, unless it can be shown 
that the plaintiff vas damaged to that extent 
in reliance upon defendant's negligence or will- 
ful misrepresentations.—Conway Nat. Bank Vv. 
Pease, N. H., 82 Atl. 1068. 

11.——Indorser.—While the obligation of the 
maker of a note is absolute, that of the indorser 
is conditional on the maker’s refusal, and the 
exercise of due diligence in presentation pro- 
test, etc—Commercial & Savings Bank v. Robert 
H. Jenks Lumber Co., U. S. D. C., 194 Fed. 739. 

12: Stipulation—A note, executed without 
consideration, under an agreement that the 
maker should never be required to pay it, is not 
enforceable by~ the payee.—Straus v. Citizens’ 
State Bank of Elmhurst, Ill, 98 N. E. 245. 

13. Brokers—Ratification.—A seller who re- 
ceived a memorandum of sale, signed by 4 
broker acting as his agent, and containing terms 
of sale, and who wired a third person to deliver 
the goods called for in the memorandum to the 
buyer, and who informed the broker of what he 
had done, ratified the act of the broker in in- 
serting provisions in the memorandum.—Pope 
Metals Co. v. Sadek, Wis., 1385 N. W. 851. 

14. Carriers—Authority of Agent.—An agent 
of an express company did not have authority 
to agree for the company to pay the under- 
taker’s charges on a corpse and ship it.—Gath- 
right v. Pacific Express Co., Tex., 145 S. W. 1185. 

15. Carriers of Passengers—Ejection.—An in- 
toxicated passenger, ejected from a train, is not 
entitled to punitive damages if no unnecessary 
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force or misconduct is shown.—Selsor y. Chesa- 
peake & O. Ry. Co., Ky., 145 S. W. 1133, 


16. Chattel Mortgages—Foreclosure.—In an 
action to foreclose more than one chattel mort- 
gage, the court must find the amount due on 
the debt secured by each mortgage separately. 
—First Nat. Bank v. Mahoney, N. D., 185 N. W. 
771. 


17. Commeree—White Slave Act.—Act June 
25, 1910, commonly known as the “white slave 
act,” which forbids the inducing of a person to 
come into a state, with unlawful purpose by 
the inducer and in aid of such unlawful purpose, 
is not unconstitutional as an invasion of the 
police power of the state.—C. C. A., 194 Fed. 
630. 


18. Conspiracy—tIngredients of.—Where there 
is no legal wrong in what is done by two or 
more persons acting in concert, the wrong is 
not rendered actionable because done by a com- 
bination.—Gebhardt vy. Holmes, Wis., 135 N. W. 
860. 


19. Constitutional Law—Double Liability.— 
Exacting double liability and an attorney's fee 
under Laws Ark. 1907, p. 144, from a railway 
company refusing to pay within 30 days an 
excessive demand for killing live stock, takes 
the company’s property without due process of 
law.—St. Louis, I. M. & S. R. Co. v. Wynne, 32 
Sup. Ct. Rep, 493. 


20.—Due Process of Law.—Requiring a 
water company to bear the cost of making ser- 
vice connections which it was its duty to make 
under its charter is not a taking of the com- 
pany’s property without due process of law.— 
Consumers’ Co, v. Hatch, 82 Sup. Ct. Rep. 465. 


21. Due Process of Law.—An arbitrary or- 
der of court, depriving a duly licensed attorney 
at law of his right to practice law, is not due 
process of law.—State ex rel. Shackelford v. 
McElhinney, Mo., 145 S. W. 1139. 

22.——Municipal Contracts.—A municipal cor- 
poration, being a state agency, cannot enter 
into a contract with a telephone eompany which 
is not subject to amendment by public utilty 
laws enacted for the general public weal.—City 
of Kenosha v. Kenosha Home Telephone Co., 
Wis., 185 N. W. 848. 

23. Parole Law.—The Parole Law does not 
violate the constitutional right of the Gov- 
ernor to grant pardons or reprieves, or commute 
sentence, nor limit the right to apply to the 
Governor for such purposes.—People v. No- 
wasky, Ill., 98 N. E. 242. 

24.——-Statutes.—Constitutionality of a _ stat- 
ute will not be considered unless its validity is 
necessarily involved and a decision is material 
to the determinatior of the cause.—McEniry v. 
Tri-City Ry. Co., Ill., 98 N. E. 227. 

25. Contempt—Attorney.—Conduct of an at- 
torney, insisting on arguing the law as appli- 
cable to the facts of the case after being told 
not to argue the law, does not constitute con- 
tempt of court.—Ex parte Bullington, Tex., 145 
S. W. 1120. 

26. Contracts—<Action.—An action to recover 
balance on contract for erection of building and 
damages for breaches of defendant in falling 
to perform his part of the contract is properly 
brought in assumpsit.—Reilly y. White, Pa., 82 
Atl. 1107. 














27. Building.—Where, under a building con- 
tract, authorizing the owner, on an architect’s 
certificate, on failure of the contractor to per- 
form, to take possession and complete the work, 
and deduct the cost of such completion from the 
price, an owner who takes possession of the 
building, and uses it without expending anything 
for its completion, is liable for the unpaid bal- 
ance of the contract price.—Wakeham & Miller 
v. Roman Catholic Church of St; Paul, 134 N. Y. 
Supp. 736. 

28. Consideration.—A note, given on condi- 
tion that a third person, arrested for embezzle- 
ment, would not be prosecuted by his surety, is 
void.—_ Thom v. Stewart, Cal., 122 Pac. 1069. 


29.—-Construction.—A letter and a contempo- 
raneous agreement, concurrently dated and 
signed and referring to the same matter, are 
to be construed together to determine the con- 
tract.—Engineer Co. v. Herring-Hall-Marvin 
Safe Co., 184 N. Y. Supp. 810. . 

30. Corporations—De Facto.—To_ establish 
the existence of a defacto corporation, the exer- 
cise of corporate powers must be shown in addi- 
tion to showing a law under which the corpora- 
tion might have been organized and an attempt 
to organize under it.—Von Longerke v. City of 
New York, 134 N. Y. Supp. 832. 

31. Criminal Law—Evidence.—Where __ the 
prosecution introduced in evidence a confession 
of accused disclosed by a part of a conversa- 
tion, accused held entitled to prove the entire 
conversation bearing on the confession.—Peo- 
ple v. Bowen, Mich., 185 N. W. 824. 

32. Damages—Joint Tortfeasors.—In an ac- 
tion against two or more for tort, where the 
evidence justifies punitive damages, it is error 
to instruct that verdict against all must be in 
the same amount.—Nelson v. Halvorson, Minn., 
135 N. W. 818. 

33. Death—Aliens.—An alien widow of a resi- 
dent of Wisconsin held entitled to maintain an 
action for his negligent death.—Laconte vy. City 
of Kenosha, Wis., 185 N. W. 843. 

34. Burden of Proof.—The rule that less 
evidence may be required to show freedom from 
fault where the injured person is dead held 
not to relax the rule as to the burden of proof 
on plaintiff suing for negligent death.—Peterson 
v. P. Ballantine & Sons, N. Y., 98 N. E. 202. 

35. Burden of Proof.—The administratrix 
of one killed has the burden of proving that her 
intestate used proper care to avoid the injury. 
—Zucker v. Whitridge, N. Y., 98 N. E. 209. rz 

36. Deeds—Delivery.—Where deed was given 
to agents of grantee without intent to transfer 
title, but merely as bailees, there was no de- 
livery.—Stephenson v. Southerland, 134 N. Y. 
Supp. 774. 

37.——Ratification.—A grantor ratified a deed, 
claimed to have been executed under duress, 
where she delayed bringing action to cancel for 
about seven years, and had claimed the con- 
sideration as her property.—Hall y. Bollen, Ky., 
145 S. W. 1136. 

38.— Surrounding Circumstances.—In con- 
struing a grant, the court will look to the cir- 
cumstances attending the transaction, the situa- 
tion of the parties, and the state of the thing 
granted, and, in case of doubt, will take it most 
strongly against the grantor.—First Baptist So- 
ciety v. Wetherell, R. I, 82 Atl. 1061. 
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39. Depositions—Deceased Witness.— W here 
defendant took the deposition of a witness since 
deceased, plaintiff could introduce in evidence 
questions and answers in the depositon in both 
the direct and cross-examination.—Doggett v. 
Greene, IIll., 98°N. E, 219. 

40. Divoree—Dower.—Where a wife is grant- 
ed a divorce and alimony, the decree should pro- 
vide for her relinquishment of dower in the 
remaining property of her former husband.— 
Des Champlain vy. Des Champlain, Mich., 135 N. 
W. 824, 

41. Easement—Overhanging Eaves.—Grant of 
privilege to owners of building by an adjoining 
owner to allow roof to drip on his land held 
to refer to the building as it then stood, so that 
removal of overhanginz eaves could not after- 
wards be compelled.—First taptist Society v. 
Wetherell, R. 1. 82 Atl. 1061. 

42. Kjeetment—Accretions.—A right of access 
to deep water is insufficient to support ejectment 
of lands formed in the bed of a lake.—-Menom- 
inee River Lumber Co. v. Seidl, Wis., 185 N. W. 
854, 

43. Eminent Domain— Additional Exercise.-— 
The right of a water company to condemn land 
is not exhausted by a single condemnation, 
where the condemnation of other land is neces- 
sary to supply the increasinz need of the public. 
—Burkhard y. Pennsylvania Water Co., Pa., 82 

° 
Atl. 1120. 

44.——-Electricity.—-The generating, storing, 
and distribution of electricity for the use of all 
who may have need of it is a public use, so as 
to justify an exercise of the power of eminent 
domain.—Tuttle v. Jefferson Power & Improve- 
ment Co., Okla., 122 Pac. 1102. 

45. Equity—Displacing Lien.—A _ court of 
equity held to have no authority to displace the 
lien of mortgages on property of a private cor- 
poration in favor of unsecured claims for labor 
and supplies furnished after execution of the 
mortgages, nearly a year prior to appointment 
of the receiver, and used in making improve- 
ments.—Spencer v. Taylor Creek Ditch Co., C. C. 
A., 194 Fed. 635, 

46.——Jurisdiction.—The United States has the 
right to invoke equity jurisdiction to cancel 
illegal conveyances of allotted lands by Choc- 
taw Indians, in view of its relationship with the 
Indians, and the recognition of such right by 
Congress in Act May 27, 1908.—Mullen v. United 
States, 32 Sup. Ct. Rep. 494. 

47. Estoppel—Restitution.—-Relief under eq- 
uitable estoppel is granted upon the equitable 
principle of restitution, which charges one, even 
though he expressly dissents, by ordering him 
to make restitution, either by releasing his 
legal or equitable right in the specific thing 
with reference to which the damage arose, if 
that can be equitably done, or by awarding such 
sum of money as justice and equity require to 
reimburse the party damaged.—Conway Nat’l. 
Bank vy. Pease, N. H., 82 Atl. 1068. 

48. Svidenece—Cross-Examination.—Where a 
physician was examined as a non-expert, and 
was not asked on direct examination as to the 
condition of testator’s mind, a question on cross- 
examination, calling for such opinion, was prop- 
erly excluded.—Crawfordsville Trust Co. v. 
Ramsey; Ind., 98 N. E. 177. 

49.——-Foreign Law.—In the absence of evi- 
dence it willebe presumed that the statutory 
provisions of a foreign state regulating the 
rights of guardian and ward are the same as 
these of the forum.—Nichols v. Bryden, Kan., 
122 Pace. 1119, 

50.——Judicial Notice.—Judicial notice is taken 





of the contents of a treaty with a foreign coun- 
try.—Schweitzer flamburg-Amerikanische 
Packetfahrt Actien Gesellschaft, 134 N. Y. Supp. 
812. 


51. Judicial Notice—The court can take 
judicial notice that some fruits, vegetables, 
wneats, and other provisions are preserved in 
sealed jars or cans, and sold by the jar or 
ean, and not by weight. —City of New York v. 
Fredericks, 134 N. Y. Supp. 796. 

52.——Mortality Tables.—The courts may take 
judicial notice of mortality tables, and may in- 
struct the jury accordingly.—Ruehl! vy. Lidger- 
wood Rural Telephone Co., N. Dak., 135 N. W. 
793. 

53. Executors and Administrators—Purchase 
by Administrator.—A purchase of land by an 
administrator at his own sale, in violation of 
St. 1898, § 3914, providing that such a pur- 
chase, either directly or indirectly, shall be 
void, held voidable only, vesting legal! title until 
proper suit to divest it.—Keilly v. Sevenson, 
Wis., 135 N. W. 875. 





, refusal 
to comply with the court’s order of settlement 
and payment of claims is a violation of his 
duty as executor, and the person injured thereby 
may hold the surety on his bond.—L. Harter 
Co. v. Geisel, Cal., 122 Pac. 1094. 

55. False Imprisonment— Action For.—A 
prisoner is not estopped from recove ing dam- 
ages for false imprisonment by his failure to 
give notice to the person who confines him of 
the illegality of his confinement.--Weigel v. 
Brown, C. C. A., 194 Fed. 652. 

56.——Arrest by Officer.—In an action against 
a constable for false imprisonment, the defense 
may be made out if the officer proves probable 
ground for believing person arrested guilty of a 
felony —Nelson v. Halvorson, Minn., 135 V. 
818. 

57. KFraud—Misrepresentation.—If a mis- 
representation is negligently made, or negligent- 
ly allowed to stand, the party injured by rely- 
ing upon it must show that he acted as a rea- 
sonably prudent man in so doing, while, if the 
misrepresentation is made with a fraudulent in- 
tent, it is only necessary ‘for the party de- 
frauded to show that in relying upon the repre- 
sentation he honestly believed it to have been 
true.—Conway Nat. Bank’ v. Pease, N. H., 82 
Atl, 1068. 

58. Frauds, Statute of—Contract Without.— 
Where a grantee of premises, under a deed ex- 
empting a mortgage from the covenants or War- 
ranty, was in possession and enjoying the in- 
come therefrom, his promise to pay the mort- 
gage debt in consideration of a definite ex- 
tension of time to pay and forbearance to fore- 
close was not within the statute of frauds.— 
Fitzgerald v. Flanagan, Iowa, 135 N. W. 738. 

59. Homestead — Abandonment. — Where the 
grantor, after conveying the homestead without 
joinder of his wife, retained contro] of the 
land and rented it in his own name, the pos- 
session of the tenant Was his possession, so 
that there was no abandonment.—Morgan Vv. 
Poe, Ill., 98 N. B, 248. 

60. Husband and Wife—Ant¢cnuptial Con- 
tract.—An antenuptial contract, by which the 
wife surrenders dower, is binding on wife only 
if she had, or under the circumstances should 
have had, knowledge as to the extent and char- 
acter of the husband’s’ property.—Mines v. 
Phee, Ill., 98 N. E. 260. 

61. Indemnity — Tortfeasors. — A property 
owner whose affirmative wrongful act caused a 
defect in a street is liable to the city for any 
amount it is required to pay as damages for 
injuries resulting from the defect.—City of 
Bloomington y. Chicago, T. & L. R. Co., Ind., 98 
N. E, 188. 

62. Insuranee—Insuring Agent.—An agent of 
an insurance company, who issues a policy for 
his own benefit, must inform the company of the 
fact; or the policy is not enforceable.—Spring 
Garden Ins. Co. of Philadelphia, Pa., v. Wood, 
Cc. Cc. A., 194 Fed. 669. 

63. Law Governing.—A mutual fire insur- 
ance policy is governed by statutes existing 
when it issued, though earlier statutes were 
embodied in the company’s articles of organiza- 
tion and indorsed on the policy.—Breakstone v. 
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Appleton Mut. Fire Ins. Co., Wis., 185 N. W. 
853. 

64.——Laws of Socilety.—A beneficiary is bound 
to exhaust remedy by appeal given by laws of 
society before maintaining an action at law.— 
King v. Wynoma Council, No. 10, Daughters of 
Pocahontas, Improved Order of Red Men of 
Delaware, Del., 82 Atl. 1076. 

65.——Warranties.—Where an application was 
expressly declared to be a part of the certificate, 
and the statements therein were warranted to 
be true, they are deemd material, and if false, 
though innocent, there can be no recovery on 
the certificate.—Crosse Vv. Supreme Lodge 
Knights and Ladies of Honor, Ill, 98 N. E. 261. 

66———Warranties.—An official certificate made 
in view of renewal of a bank cashier’s bond 
that his books and accounts have just been ex- 
amined and found correct is not a warranty of 
the correctness of such accounts, and existence 
of discrepancies covered by bookkeeping de- 
vices will not avoid the new bond.—Title Guar- 
anty & Surety Co. v. Nichols, 32 Sup. Ct. Rep. 
475. st trad ral 

67. Judgment—Non Obstante Verdicto.—In 
ejectment, where the defense was adverse pos- 
session, and there was evidence as to such pos- 
session of a portion of the premises, occupied 
by a portion of defendant’s house and certain 
of the land, it was not error to refuse to enter 
judgment notwithstanding a verdict for defend- 
ant for this part of the land.—Peters y. Tacka- 
berry, Minn., 135 N. W. 805. 

68. Landlord and Tenant—Forfeiture.—Where 
a lessor for a long time received payments of 
rent after the time stipulated, he waived a pro- 
vision requiring prompt payment, and, if he de- 
sires to exact strict compliance with the lease, 
he must give notice, and, not having done so, 
he cannot declare a forfeiture for subsequent 
similar defaults.—Hanson v. Hanson Hardware 
Co., N. Dak., 135 N. W. 766. 

69. Libel and Slander—Malice Implied.—In 
slander the exclusion of evidence of the appear- 
ance of defendant at the time of the uttering of 
the slanderous words held proper as not proving 
malice, which must be implied from the charge 
itself.—Day v. Becker, Tex., 145 S. W. 1197 











70.——Malice Implied.—The presumption of 
actual malice accompanying the publication of 
words libelous per se may be rebutted by evi- 
dence.—Tilles v. Pulitzer Pub. Co., Mo., 145 S. 
W. 1143. ‘ 

71.——Other Publications.—Other publications 
than that sued for, and which may themselves 


be the subject of separate actions, may be 
shown in action only on the question of express 
malice, and that only where it is necessary to 
prove such malice to rebut a claim of privilege. 
—Collier v. Postum Cereal Co., 134 N. Y. Supp. 
847. 

79 





Special Damages.—Although action may 
be maintained for libel without proof of special 
damages, where publication was false and ma- 
licious, proof of such damages is proper.—Gold 
v. S. Pian Time Payment Jewelry Co., Mo., 145 
8S. W. 1174. 

73. Malicious Prosecution—Evidence.—In an 
action for malicious prosecution, defendant is 
entitled to testify directly as to whether in in- 
stituting the criminal prosecution he was actu- 
ated by malice or by an honest belief in good 





faith that plaintiff was guilty of the offense 
charged.—Runo v. Williams, Cal., 122 Pac. 1082. 
74.—Inferring Malice.—While malice may 


be inferred from a want of probable cause for 
a criminal prosecution, the want of probable 
cause does not raise a legal presumption of 
malice.—Runo v. Williams, Cal, 12 Pac. 1082. 

75.——Probable Cause.—Probable cause in @ 
civil action consists in such facts and ciréum- 
stances as will warrant a reasonable man in the 
honest belief that his action is just, legal, and 
proper.—Nelson vy. International Harvester Co. 
of America, Minn., 135 N. W. 808 

76. Mandamus—Remedy.—The existence of a 
remedy in equity of doubtful efficacy does not 
bar the right to belief by mandamus.—Hershey 
v. Reclamation Dist, No. 730, Cal., 122 Pac, 1074. 

77. Master and Servant—Assumption of Risk. 
—A servant held to assume, as a risk of the 
employment, a danger springing from the con- 
tinual changes produced by the work as it pro- 
ceeds.—Brown v. Conners, Wis., 135 N. W. 857. 








78. Duty of Master.—While an employer 
must furnish proper tools and materials, he 
need not see that an employee and his fellow 
servant make proper selections, or that they 
de not unauthorizedly procure tools from others. 
—Fellows vy. Stephens, Mich., 1385 N. W. 823. 

79.——Independent Contractor.—One contract- 
ing for the doing of work by an independent 
contractor ig not, as a rule, liable for the con- 
tractor’s negligence in doing it.—Von Longerke 
v. City of New York, 134 N. Y. Supp. 832. 

80. Promise to Repair.—A promise to re- 
pair, in reliance of which the servant continued 
to work until he was injured, relieved him of as- 
sumption of risk, though the promise was made 
to a committee of employees acting for all.— 
Phoenix Jellico Coal Co. v. Robinson, Ky., 145 
Ss. W. 1131 

81. Mechanics’ Liens—Subcontractor.—A sub- 
contractor, under the mechanics’ lien law, is 
one who takes from the contractor a specified 
part of the work, though a laborer who works 
under an agreement with the contractor is, in 
one view, a subcontractor.—Rankin vy. Rankin, 
Kan., 122 Pac. 1120. 

82. Monopolies—Anti-Trust Act.—The com- 
bination of several independent terminal systems 
into one is not necessarily a forbidden restraint 
under Sherman Anti-Trust Act on interstate 
commerce.—United States v. Terminal R. R. 
Ass’n of St. Louis, 32 Sup. Ct. Rep. 507. 

83. Morteages—Absolute Deed.—When_ the 
grantor in a deed absolute takes back a written 
contract giving him time to redeem by paying 
the amount of the debt, the two papers will 
generally be held a mortgage, even if the con- 
tract specifically limits the time for redemption; 
but if it leaves it entirely optional with the 
grantor to redeem or not, it is rather to be 
held a conditional sale.-—Smith v. Hoff, N. Dak., 
35 N. W. 772. 

84.——-Lex Loci.—Whether the grantor in a 
deed is personally liable for the mortgage debt 
is to be determined by the laws of the state 
where the contract was made.—Wood v. John- 
son, Minn., 1385 N. W. 746. 

85. Municipal Corporations — Obstructing 
Streets.—The erection and maintenance of an 
unlawful obstruction in a public street is an 
actionable’ wrong, which may be abated by in- 
dictment.—McEniry v. Tri-City Ry. Co., Ill, 98 
N. E. 227. 

86.——Public Travel.—A municiality’s duty to 
keep its sidewalks reasonably safe for public 
travel does not, generally speaking, require it 
to obviate danger to travelers using such walks 
from mere slipperiness produced by natural 
causes.—Griswold v. Camp, Wis., 135 N. W. 75 

87. Navigable Waters—Riparian Owner.—In 
Idaho, a riparian owner on navigable waters 
takes title to the thread of the stream or lake, 
subject to the public right of navigation.—Dono- 
van-Hopka-Ninneman Co. v. Hope Lumber Mfg. 
Co., C. C. A., 194 Fed. 643. 

88. Negligence—Imputability—It cannot be 
imputed to a plaintiff as contributory negligence 
that he did not anticipate culpable neceligence 
of the defendant.—Ruehl v. Lidgerwood Rural 
Telephone Co., N. D., 135 N. W. 793. 

89.——Right of Action.—One is under legal duty 
not to negligently injure another through his 
active intervention, whether by word or deed.— 
Conway Nat. Bank v. Pease, N. H., 82 Atl. 1068. 

90. Novation—Defined.—“Novation” is defined 
to be the substitution by mutual agreement of 
one debtor or of -one creditor for another, 
whereby the old debt is distinguished, er. the 
substitution of a new debt or obligation for an 
existing one, which is thereby extinguished.— 
In re, Ransford, C. C. A., 194 Fed. 658, 

91. Partnership—Assumption of Indebted- 
ness.—Whether a new firm, sued upon a note 
given for an obligation of an old firm, assumed 
the obligations of the old firm, and whether a 
settlement with a creditor of the old firm re- 
ferred to the contract with the old firm, or was 
in consideration of a new agreement with the 
new firm, were questions of fact.—American 
Seeding Mach. Co. v. Holzbauer, Minn, 135 N. W. 
807. 








92. Surviving Partner.—On the dissolution 
of a firm by the death of one of its members, 
the surviving partners are bound to settle up 
the partnership estate and become trustees of 
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the deceased partner’s 
Stinson, [I1l., 98 N. E. 222 


93. Partition—Determinable Fee.—The own- 
ers of a base or determinable fee may have it 
partitioned, although the base quality follows 
the estate in the hands of the persons taking on 
partition.—Askins y, Merritt, Ill., 98 N. E. 256. 

94. Perjury—Former Acquittal.—One may be 
convicted of perjury for testifying fa'sely in his 
own behalf on his trial for an offense for which 
he was acquitted without being put twice in 
jeopardy.—Allen y. United States, C. Cc. A., 194 
Fed. 664 

95. Principal and Agent—Iimplied Authority. 
—Where one contracts as agent without au- 
thority, the remedy of the opposite party aga‘nst 
him is not upon the contract, but upon implied 


interest.—Andrews _ Vv. 


warranty of authority or by action for fraud 
and deceit.—American Surety Co. vy. Morton, 
Okla., 122 Pac. 1103, 


96.———-Implied Authority.—It is within the 
implied authority of an agent to make a special 
agreement which is incidental and necessary to 
the exercise of his actual authority—American 


Seeding Mach. Co. y. Holzbauer, Minn., 135 N. 
W. 807. 

97.——Implied Authority.—An agent author- 
ized to foreclose a mortgage and collect the 


amount due has no implied authority to consent 
to the assignment of the mortvave on payment 
of the principal and interest, where there is a 
controversy over taxes due and unpaid.—Tee v. 
Noble, N. D., 1385 N. W. 769. 

98.——Scope of Authority.—The rule as to the 
anvarent scope of an agent’s authority does not 
apply where the business indicates that the 
agent is acting under special instruction or 
limited powers.—-United States Fidelity & Guar- 
anty Co. v. McGinnis’ Adm’r, Ky., 145 S. W. 1112. 

99. Principal and Surety—Contribution by 
Sureties.—A surety for compensation can claim 
contribution from an accommodation surety.— 
United States Fidelity & Guaranty Co. v. Me- 
Ginnis’ Adm’r, Ky., 145 S. W. 1112. 

100. Railreads—Trespassing by Stock.—Rail- 
way companies are not required to keep a look- 
out from their locomotives for stock trespassing 
upon their right of way, outside of public cross- 
ings, depot grounds, and similar places.—Reinke 


v. Minneapolis, St. P. & S. S. M. Ry. Co., N. D 
135 N. W. 779. 

101. Receipts—Parol Evidence.—A receipt 
may be modified, explained, or contradicted by 


parol, and so testimony relating to the giving 


of a receipt or acceptance of payment is ad- 
missible.—Manse vy. Hossington, N. Y., 98 N. E. 
203. 

102. Release—Joint Tortfeasors.—A partial 


satisfaction, made by one of two or more joint 
wronedoers, with a reservation of the right to 
sue the other for the unpaid balance, is only a 
satisfaction pro tanto, and does not discharge 


the other wrongdoer.—Kropidlowski v. Pfister 
& Vogel Leather Co., Wis., 1385 N. W. 839. 
103.——Impeaching.—Plaintiff in an _ action 


for personal injuries cannot 
given when he was capable of knowing what 
he was signing.—Turner vy. Manufacturers’ & 
Consumers’ Coal Co., Ill., 98 N. B. 234. 

104. Sales—Damages.—Damages for breach 
of an executory contract to sell are, as a rule, 
the difference between the contract price and 
the market price at the time and place fixed for 
delivery, with interest from the time of breach. 
—-Pope Metals Co. v. Sadek, Wis., 135 N. W. 851. 

105. Specifie Performance—Depreciation of 
Property.—Depreciation of the property after 
the making of a contract is no ground for the 
refusal of specific performance the contract not 
being unconscionable.—Wren vy. Cooksey, Ky., 
145 S. W. 1116. . 

106. Street Ratiroads—Proper Warnings.—A 
street railroad company, failine to give proper 
warnings, is negligent, and ilable for resulting 


impeach a release, 


injurv, unless the injured party is guilty of 
contributory negligence.—Culbert v. Wilming- 
ton & P. Traction Co., Del., 82 Atl. 1081. 


107. Trusts—Commingling Funds.—One who 
is an equitable owner of a fund for many sound 
reasons is entitled to no preference over one who 
is the equitable owner of his fund for one sound 
reason in payment out of a common fund in 
which the trustee has commingled them.—FE-n- 








pire State Surety Co. vy. Carroll] County, C. C. A., 
194 Fed. 593. 


108.——Joint Adventures.—Two or more joint 
owners of an option to purchase land, jointly 
interested in the venture of exploring it for 
mineral deposits, sustain a fiduciary relation to 
each other, so that, if one obtains title for a 
less sum than stated in the option, and others 
refrain from protecting the option by tender on 
his false assurance that the tit: was taken and 
held in trust for them, equity will impress a 
trust in their favor on the land.—Merritt v. 
Joyce, Minn., 135 N. W. 820. 


109.——Precatory Trust.—Where a father de- 
vised land to one of his sons, telling him orally 
that he hoped he would divide with two others, 
no precatory trust was raised, for to raise a 
valid precatory trust the terms must be im- 
perative and inserted in the will or instrument 
creating the trust—Hayes v. Hayes, Mo., i45 
S. W. 1155. 


110. United States—Implied Contract.—An 
implied contract to pay for the use of a patent, 
justifiable in the Court of Claims, arises out of 
its use by the United States with the patentee’s 
consent.—United States v. Societe Anonyme Des 
Anciens Etablissements Cail, 32 Sup. Ct. Rep 
479. 





111. Vendor and Purchaser—Certificate of 
Title-—A purchaser under a contract calling for 
a certificate “showing title to be vested in the 
seller’ held entitled to receive a title free from 





all incumbrances.—Hixson v. Hovey, Cal., 122 
Pac, 1097. 
112. Refusal by Purchaser.—Where a pur- 


chaser refuses to take the property and ,ay 
therefor, he is liable immediately for the whole 
of the price——Hunter y. Lewis, Pa., 82 Atl. 1100. 


113. WVerdiet—Ultimate Facts.—A finding in 
an action to foreclose a chattel mortgage that the 
mortgagor has disposed of part of the property, 
and has failed to take proper care thereof, and 
that it is running down and deteriorating, is a 
finding of ultimate facts, proper so far as it 





zoes.—First Nat. Bank v. Mahoney, N. D., 135 
N. W. 771. 
114. Wills—Construction—A bequest of the 


income of a fund, without limitation as to ex- 


tent of its duration, is a bequest of the fund 
itself.—In re Thompson’s Estate, Pa., 82 Atl. 
1108. 

115.——Insane Delusion.—To invalidate a will, 


an insane delusion must be operative in the 
testamentary act.—Irwin v. Lattin, S. Dak., 135 
N. W. 759. 

116.——-Jus Disponendi.—The absolute owner- 
ship of property gives the grantor the right of 
arbitrary disposal, the only limitation of power 
of disposal by will being that devises or be- 
quests induced by coercion, fraud, lack of men- 
tality, or undue influence are invalid.—Hayes V. 
Hayes, Mo., 145 S. W. 1155. 

117.——Legitimate Influence.-One may use 
every reasonable and legitimate argument to 
induce another to make a will in a particular 
way, and the will cannot be voided because of 
the influence of another unless the influence ex- 
erted was so potent when the will was made as 
to amount to duress.—Smith y. Keller, N. Y., 98 
N. E. 214 

118. Reciprocal Wills.—Mutual or recipro- 
cal wills may be the result of contracts, oral or 
written, and, on the death of one party, equity 
frequently enforces such agreements to prevent 








gross injustice—In re Sandberg’s Will, 134 
N. Y. Supp. 869. 
119.——Testamentary Capacity.—A_ testator 


must possess mind sufficient to know the extent 
and value of his propertv, the number and 
names of persons who are the natural objects of 
his bounty, their deserts, capacity, and neces- 
sity.—-Crawfordsville Trust Co. v. Ramsey, Ind., 
98 N. E. 177. 

120.—-—Undue Influence.—Undue influence, to 
avoid a will, must be directly connected with its 
execution and be operating when the will is 
made it must be influence specially directed, to- 
ward procuring the will in favor of particular 
parties, and be such as to destroy the freedom 
of testator’s will and render the instrument 
obviously more the offspring of the will of 
others.—Bowles v. Bryan, Ill., 98 N. E. 230. 
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